
 

REDUNDANCIES AND
OTHER NECESSITIES

DURING AN ECONOMIC
DOWNTURN

READ
FREE

 

https://www.tved.net.au/index.cfm?area=SELECTSERVICE&sub_code=M571&show=LIBRARY&RecentPapersArea=LEC#MyPDFsWBSSEP20


 

1 
AU_Active01 906831655v5 LECOUTT 
 

 

 

REDUNDANCIES AND OTHER NECESSITIES 

DURING AN ECONOMIC DOWNTURN 

 

 

 

Television Education Network 

 

Webinar 

 

Friday 19 March 2021 

 

 

 

 

 

 

Nick Ruskin 

Partner 

with the considerable assistance of Talia Le Couteur Scott, 

 Law Graduate  

Labour, Employment and Workplace Safety Practice 

K&L Gates  

Direct  +61 3 9640 4431 

Mobile +61 421 051 191 

nick.ruskin@klgates.com 

 

  

mailto:nick.ruskin@klgates.com


 

2 
AU_Active01 906831655v5 LECOUTT 
 

Introduction 

The COVID-19 outbreak has had a significant economic impact on workplaces across the 

country, with the effects likely to be felt for months to come. Many employers must make 

difficult decisions about their staff. This paper examines when employees can be stood 

down or made redundant, the myriad of legal obligations that employers must comply with 

and the entitlements that exist for affected employees. 

 

Meeting the requirements for 'genuine redundancy' in an 

economic downturn  

The primary purpose of redundancy is to compensate an employee for the loss of non-

transferable entitlements in circumstances where the termination is no fault of their own.  

The legislation seeks to adequately balance this loss to an employee with the need to 

accommodate employer prerogative to change business size and direction.  

 

The purpose of redundancy pay was neatly captured by Deputy President Sams in Mantra 

Hospitality (Admin) Pty Ltd [2013] FWC 1063: 

 

Let me say from the outset that I have no truck with an employee who is faced with 

redundancy and is offered comparable alternative employment, but refuses it 

because he/she would rather take a redundancy payout. In my opinion, that is not 

the underlying intention or social and industrial purpose of redundancy benefits. Nor 

do I think it was the intention of the legislature when enacting s 120 of the Act. It 

goes without saying, that in many cases, the existence of generous redundancy 

payouts, coupled with voluntary redundancy, actually serves as a disincentive to the 

preservation of jobs.1 

 

A redundancy will occur when an employer terminates an employee’s employment on the 

basis that it no longer requires the employee’s job to be done by anyone, except where this 

is due to the ordinary and customary turnover of labour.   

 

When making redundancies, an employer must take care to balance the obligations and 

requirements under: 

 

 The Fair Work Act 2009 (Cth) (FW Act) - including the genuine redundancy 
exception to unfair dismissal, notification obligations, requirements under the 
National Employment Standards (NES), consultation obligations for large-scale 
redundancies and for award covered staff and the general protections regime; 

 any applicable modern award or enterprise agreement;  

 internal policies and manuals; 

 the employee's individual employment contract; and 

 federal, state or territory anti-discrimination legislation.  

                                                           
1 Mantra Hospitality (Admin) Pty Ltd [2013] FWC 1063, 31. 
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For example, Riverwood International Australia Pty Ltd v McCormick2 held that documents 

secondary to an employment contract, such as policies, can be incorporated into an 

employment contract by reference, and therefore any relevant redundancy agreements in 

these documents may place binding obligations on the employer. 

 

It should be noted that although an employer can go about selecting staff for redundancy as 

it sees fit, this is subject to any applicable enterprise agreement, contract or policy or, for 

instance, anti-discrimination laws.3  Employers should ensure that their nominated selection 

criterions are applied consistently to all employees and not in an overly subjective way, to 

avoid employees making discrimination/general protections claim.  

 
Internal policies and procedures may form part of an employee's contract of employment 
where they are not expressly excluded from the terms of the contract. In circumstances 
where an employer has a 'redundancy policy', employers should consider whether the 
policy will affect their severance calculations when reducing the size of the workforce. 

This issue was considered in James v Royal Bank of Scotland where the Supreme Court of 
New South Wales ordered an employer to pay an outgoing CEO $2.9 million together with 
interest from September 2008, the date when the redundancy payment should have been 
made to him, on the basis that the employer's redundancy policy formed part of the CEO's 
contract of employment.  

The redundancy policy in this case was a closed policy that was not available to employees 
as a matter of course, it was not provided to the CEO with his offer of employment and he 
was never required to read or acknowledge it personally.4 Despite this, Justice McDougall 
held that the redundancy policy did have contractual effect because it was validly 
incorporated into the contract of employment.5 The contract signed by the CEO stated that 
he agreed to be 'bound by the employer's policies as they exist from time to time'.6 Justice 
McDougall held that it was clearly the employer's intention for the CEO to be bound by the 
company's internal policies, and, it was therefore difficult to conclude that the employer was 
not so bound.7  

Documentation of the business case 

To avoid an employee making a claim that the termination was unfair, employers should 
document their business case for making a redundancy. 

In order to demonstrate that the redundancy was for genuine operational reasons, any 
documentation that the employer has in the form of strategic business plans, minutes from 
meetings discussing the future of the business or strategies for restructure will assist to 
convince a tribunal that the redundancy was for genuine operational reasons. If a 
redundancy is a genuine redundancy within the meaning of section 389 of the FW Act, an 
employee is barred from pursuing an unfair dismissal claim.  

 

                                                           
2 [2000] FCA 889. 
3 Antony Johnston v Blue Circle Southern Cement Pty Limited [2010] FWA 5149, 48. 
4 James v Royal Bank of Scotland; McKeith v Royal Bank of Scotland [2015] NSWSC 243 (19 March 

2015), 34. 
5 James v Royal Bank of Scotland; McKeith v Royal Bank of Scotland [2015] NSWSC 243 (19 March 

2015), 36. 
6 James v Royal Bank of Scotland; McKeith v Royal Bank of Scotland [2015] NSWSC 243 (19 March 

2015), 39. 
7 James v Royal Bank of Scotland; McKeith v Royal Bank of Scotland [2015] NSWSC 243 (19 March 

2015), 38. 
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First criteria: job not required due to operational requirements  

Under s 389(1)(a) of the FW Act, to be a genuine redundancy, the employee's job must no 
longer be required due to changes in operational requirements.   
 

Job no longer required 
 
A "job" has been judicially defined for the purpose of redundancy as "a collection of 
functions, duties and responsibilities entrusted, as part of the scheme of the employer's 
organisation, to a particular employee".8  If the employee no longer has "any duties left to 
discharge", or functions to perform, their job is no longer required.9  
 
Case law has clarified that the relevant question is not whether the "duties" have endured 
the organisational change but whether the "job" itself has endured.10  Therefore, if aspects 
of the employee’s duties are still being performed by other employees,11 or the position is 
now performed by independent contractors supplying services,12 the redundancy may still 
be genuine. 
 
In Hodgson v Amcor,13 Vickery J said that the common law concept of '"redundancy" came 
down to the following propositions: 
 

(a)  A job becomes redundant when the job of the employee ceases to exist 
because the employer, for whatever reason, whether by reason of reorganisation, 
mechanization, change in demand or other reason, no longer desires to have it 
performed by anyone; 

(b)  This can occur either when the role no longer exists or the duties have so 
changed that for all practical purposes the original role no longer exists; 

(c)  However, redundancy is not limited to the circumstance where the employer, 
no longer desires to have the work previously performed by the terminated 
employee done by anyone; 

(d)  A redundancy may also arise upon the redistribution of job functions, where 
the duties performed by an employee are redistributed among other employees. In 
this case the employer still requires the duties to be performed, but the re-
organisation may give rise to a redundancy. In this event, although the duties 
remain to be performed, 'for all practical purposes the original role no longer exists' 
because the duties are divided and assigned amongst others. In such a case the 
question is whether any function or duty remains to be performed by the employee. 
A redundancy will occur if, after the reorganisation, the employee in question is left 
with no duties to discharge; and 

(e)  Redundancy will not arise where the termination of employment is carried 
out solely because of any personal act or default of the employee terminated or for 
any consideration peculiar to that employee. 

                                                           
8Jones v Department of Energy and Minerals (1995) 60 IR 304, 308 (Ryan J), as cited in Ulan Coal 
Mines Ltd v Howarth (2010) 196 IR 32, 17 
9 Ibid. 
10 Svitzer Australia Pty Ltd v Maritime Union of Australia, The-Northern New South Wales Branch 
[2011] FWAFB 7947; Kekeris v A. Hartrodt Australia Pty Ltd T/A a.hartrodt [2010] FWA 674 
Hamberger SDP, 19 February 2010), 27. 
11 Dibb v Commissioner of Taxation [2004] FCAFC 126 [43] - [44], (2004) 136 FCR 388.   
12 Suridge v Boral Window Systems Pty Ltd T/A Dowell Windows [2012] FWA 3126 [73] - [75].   
13 [2012]VSC 94. 
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Subsequently in UGL Rail Services Limited v Janik14, the NSW Court of Appeal in 
approving these propositions went on to say that: 
 

The key concept is that the job performed by the claimant ceases to exist, or the 
duties have so changed that for all practical purposes the role no longer exists. 

 
This concept cannot be applied in the manner of a mathematical formula.  A difficult 
judgment may have to be exercised, for example where the nominal position 
remains in place but the duties of that position are substantially altered: see 
Commonwealth Bank of Australia v Financial Services Union15. Similarly, if the 
name of the position has been changed, but many of the duties and responsibilities 
attached to the previous position are retained, there may be no redundancy. But the 
fact that the duties attached to a position have changed or some responsibilities 
have been transferred to other positions does not establish that the position, or the 
occupant of the position, has been made redundant. Ordinarily, it is necessary for 
the employee claiming to have been made redundant to show that the changes in 
the duties and responsibilities of a position are so substantial that for practical 
purposes the position no longer exists. That may come about in a particular case 
where a position appears to continue (whether under the name or a different name), 
but the duties and responsibilities of the position are so substantially altered that it is 
largely stripped of its functions. 

 
In a common law redundancy situations, subject to the specific words of a contract, policy 
or underpinning EBA, these concepts will be highly relevant to determining if a redundancy 
arises.  In both Hodgson v Amcor and UGL Rail Services Limited v Janik, the Courts 
ultimately held that despite changes in the relevant positions, a redundancy situation had 
not arisen. 
 
In drawing an employment contract it is preferable that the employer not be boxed in as to 
the position or the duties or reporting structure so that the contract provides for reasonable 
changes to occur to these aspects of employment so as not to cause a redundancy to arise 
merely because of the need for mild change in the course of employment. 
 
In the recent case of Broadlex Services Pty Ltd v United Workers' Union,16 the Court 
confirmed that:17 
 

…the entitlement to redundancy pay [under s 119(1)(a)] does not only depend on 
the job being surplus to the employer's requirements…. It also depends on the 
employment having been terminated on that account.  Both questions must be 
answered in the employee's favour before she is eligible for redundancy pay. 

 
This upholds the finding in Amcor Limited v Construction, Forestry, Mining and Energy 
Union18 that termination of employment by a particular employer is not sufficient to engage 
the redundancy obligations, even if that employer was ceasing any participation in the 
particular business.  Rather, the focus of the provision should be on the work undertaken 
by the employee (the "job"), not on the identity of either the employee or the employer.  
 
In Svitzer,19 a Full Bench of the Fair Work Commission held that a ‘redundancy’ arises in 
circumstances where the job the employee is doing is no longer done by anyone. They said 
that it was not possible to conclude that an employee could continue to work in a 

                                                           
14 [2014] NSWCA 436. 
15 2002 FCAFC 193. 
16 [2020] FCA 867. 
17 Ibid [24]. 
18  [2005] HCA 10 [44]. 
19 Switzer Australia Pty Ltd v Maritime Union of Australia, The-Northern New South Wales Branch 
[2011] FWAFB 7947. 
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transferred business, with the same job, and yet be considered ‘redundant’ and entitled to 
be paid redundancy pay, simply because there was a change to the employing legal entity. 
 

Operational requirements leading to a redundancy 
 
"Operational requirements" is not defined in the FW Act, but has been defined broadly in 
case law to include, amongst other possibilities:20 
 

 the past and present performance of the business (be it private, public or not for 
profit); 

 the state of the market in which the business operates; 

 steps that may be taken to improve efficiency by installing new processes, 
equipment or skills, or by arranging labour to be used more productively;  

 the application of good management to the business; and 

 a desire to change the business operation even if it is operating soundly/profitably. 

The following are considered by the national tribunal, Fair Work Commission21 and the 
national regulator, Fair Work Ombudsman22 to be changes to operational requirements: 
 

 a machine is now available to do the job performed by the employee;  

 a downturn in trade has reduced the number of employees required;23 

 the employer restructures their business to improve efficiency and redistributes the 
tasks done by a particular person between several other employees, therefore the 
person’s job no longer exists;24 

 a site or business closes;25 or 

 specific duties are now outsourced. 

However, case law has labelled the following examples as unlikely to be considered 
genuine redundancies:  

 the duties identified in a job advertisement for a new position are identical to those 
of the redundant position;26 

 the employer assigns all the dismissed employee's former duties to another 
employee, and then reassigns most of that second employee's original duties to a 
third, newly hired, employee;27 

                                                           
20 Nettlefold v Kym Smoker Pty Ltd [1996] IRCA 496, (1996) 69 IR 370, 373.   
21 'Unfair Dismissals' (Bench Book, Fair Work Commission, 1 July 2020) 88-89 
<https://www.fwc.gov.au/documents/documents/benchbookresources/unfairdismissals/unfair-
dismissals-benchbook.pdf>. 
22 'Redundancy', Fair Work Ombudsman (WebPage, Date Unknown) 
<https://www.fairwork.gov.au/ending-employment/redundancy>. 
23 See UES (Int’l) Pty Ltd v Harvey [2012] FWAFB 5241. 
24 See Kekeris v A. Hartrodt Australia Pty Ltd [2010] FWA 674; Markac v CSR Limited [2010] FWA 
4548; Mackay Taxi Holdings Ltd T/A Mackay Whitsunday Taxis v Wilson [2014] FWCFB 1043[43], 
(2014) 240 IR 409. 
25 See Solari v RLA Polymers Pty Ltd [2010] FWA 5676. 
26 See McIlwraith v Toowong Mistubishi Pty Ltd [2012] FWA 9662. 

https://www.fwc.gov.au/documents/documents/benchbookresources/unfairdismissals/unfair-dismissals-benchbook.pdf
https://www.fwc.gov.au/documents/documents/benchbookresources/unfairdismissals/unfair-dismissals-benchbook.pdf
https://www.fairwork.gov.au/ending-employment/redundancy
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 the employer hires consultants to conduct a review of its operations, retains the 
consultants beyond the initially agreed period of time, with the consultants beginning 
to perform duties previously performed by the employee.  The employer 
subsequently retrenches the employee without notice, consultation or proper 
consideration of alternatives;28 and 

 the employer gives notice to its employees as part of a demerger that their 
employment is terminated, with the subsidiary immediately offering employment to 
the same employees on the same terms with continued service.29 

What is meant by ordinary and customary turnover of labour? 

Ordinary and customary turnover of labour (OCTL) is an exception to the obligation to pay 
redundancy pay under section 119 of the FW Act.  

Tribunals have reliably stated that the critical question to determine whether a termination 
of employment will fall within the OCTL exception to pay redundancy is whether the 
employee expected their employment to be ongoing. In answering this question, 
consideration should be given to the specific circumstances of each case, and in particular: 

 whether employees were aware that the employer sourced its work by way of 
contracts and that such contracts were not guaranteed indefinitely; 

 whether tendering for contracts (and obtaining and losing contracts), as well as 
hiring and termination was a common feature of the employer's operations; 

 whether tendering for contracts (and obtaining and losing contracts), as well as 
hiring and termination was a common feature of the industry; 

 the fact that the employee has been employed for a long time, and over a period of 
successive lost contracts (or reduction in operations), yet survived and not been 
terminated; and 

 the cyclical (or otherwise) nature of employment. 

The Federal Court, in a very recent decision concerning the Spotless Group,30 has 

narrowed the reliance on the ordinary and customary turnover of labour exception finding 

that the employees' reasonable expectation of ongoing employment wa or else we wis a 

strong determinant of their entitlement to redundancy pay. The Spotless Group sought 

leave to appeal the decision to the High Court but the Court refused leave31. 

 

  

                                                                                                                                                                                  
27 See Rosenfeld v United Petroleum Pty Ltd T/A United Petroleum [2012] FWA 2445. 
28 See Miller v Central Gippsland Water Authority [1997] FCA 1081. 
29 See Amcor Limited v Construction, Forestry, Mining and Energy Union [2005] HCA 10. 
30 Berkeley Challenge Pty Ltd v United Voice [2020] FCAFC 113 (1 July 2020). 
31 Berkeley Challenge Pty Ltd v United Voice [2020] HCA Trans 219 (11 December2020). 
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Second criteria: the obligation to consult 
 

Under s 389(1)(b) of the FW Act, to be a genuine redundancy, an employer must consult 

with an employee about redundancy if a modern award or enterprise agreement applies to 

the employee which contains a requirement to consult about redundancy.32   

 

However, if no modern award or enterprise agreement applies, there is no legislative 

requirement to consult before a decision is made to make an employee redundant.  This 

was confirmed in the recent case of David Williamson v AHG Newcastle Pty Ltd T/A AP Eagers,33 

where the employee was not covered by any award or enterprise agreement during the 

relevant time,34 and therefore lack of consultation did not impact the Court's ultimate 

decision that the redundancy was genuine.35 

 

The particular terms of a modern award, enterprise agreement and/or employment contract 

will determine the specific consultation obligations required of an employer.  In many 

circumstances, the employer will have a myriad of overlapping consultation obligations 

under these instruments as well as a statutory obligation under the FW Act.  

 

Generally, it is necessary for consultations to be meaningful before an irreversible decision 

to terminate has been made.36  This requires giving employees a "bona fide opportunity to 

influence the decision maker", rather than giving purely perfunctory advice.37  However, 

consultation obligations of awards usually do not and enterprise agreements may not 

require the employer to provide an "opportunity for the employee to change the definite 

decision it has made".38  The provisions may merely require the employer to discuss the 

introduction and likely effects of the changes and to consider methods for mitigating the 

effect the changes will have on employees.39  The Commission recently reaffirmed that the 

award obligation requires an employer to discuss certain prescribed matters rather than to 

provide an opportunity for an employee to change the definite decision the employer had 

made.40 

 

Even in circumstances where a redundancy is based on a "valid reason", in the sense that 

the job is no longer required to be done, the failure to comply with consultation obligations 

in an applicable modern award or enterprise agreement will mean that the redundancy is 

not a "genuine redundancy".  However it may not mean that the dismissal was unfair.41 

 

In a recent decision the Fair Work Commission held that the failure to consult even though 

there was a valid reason for dismissal did render the dismissal unfair and awarded 3 weeks 

compensation on the basis that proper consultation would have extended the employment 

                                                           
32 See, ie, UES (Int’l) Pty Ltd v Harvey [2012] FWAFB 5241, (2012) 215 IR 263.   
33 [2020] FWC 2929. 
34 Ibid [26]. 
35 Ibid [51]. 
36 Construction, Forestry, Mining and Energy Union v Newcastle Wallsend Coal Company Print 
R0234 (AIRCFB, Ross VP, MacBean SDP, Deegan C, 21 December 1998), [78] - [80], (1998) 88 IR 
202; cited in Steele v Ennesty Energy Pty Ltd T/A Ennesty Energy [2012] FWA 4917 [20].   
37 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services 
Union of Australia v Vodafone Network Pty Ltd PR911257 (AIRC, Smith C, 14 November 2001) [25].   
38 Ventyx Pty Ltd v Mr Paul Murray [2014] FWCFB 2143. 
39 Ibid 45, 47. 
40 Rebecca Francombe v M.Clinicia Pty Ltd [2020] FCW 666. 
41 Maswan v Escada Textilvertrieb t/a ESCADA [2011] FWA 4239. 
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by no more than three calendar weeks.42 

 

Modern awards and enterprise agreements 
 

Under ss 47 and 52 of the FW Act, a modern award or enterprise agreement will apply to 

an employee if it: 

 

(a) covers the employee  

(b) is in operation, and  

(c) there is no provision in the FW Act which provides or has the effect that the 
modern award or enterprise agreement does not apply.  

It should be noted that if the employee has been declared and meets the test of a "high 

income employee",43 modern awards that would have otherwise applied do not apply, and 

therefore the employee is not subject to modern award consultation obligations.  However, 

such high income employees are still covered by unfair dismissal laws. The same rule does 

not apply for enterprise agreements. 

 

Consultation examples 
 

Consultation obligations have previously been met in case law by the employer: 

 

 meeting with the affected employees to discuss the need for redundancies, sending 
letters explaining the need for redundancies, and adequately responding to requests 
for further information;44 

 communicating an intention to initiate redundancies to employees on a number of 
occasions and inviting input from the affected employees regarding proposals;45 

 notifying employees of proposed redundancies in writing and meeting with them in 
person for an extended discussion about the proposed redundancies, noting that 
hostile attitudes and actions by the employee are considered a legitimate reason for 
the employer to shorten these discussions;46 and 

 consulting with the union and meeting with affected employees to discuss the need 
for redundancies, including further meetings organised by the union between the 
union and the affected employees.47 

 

                                                           
42 Jody Tuchin v Mills Brands [2020] FWC 583 (7 January 2020). 
43 Under s 329 of the FW Act, an employee is a" high income employee" if the employee has a 
guarantee of annual earnings for the guaranteed period; the time occurs during the period; and 
either the annual rate of the guarantee of annual earnings exceeds the high income threshold at that 
time (for a full-time employee), or the annual rate of the guarantee of annual earnings exceeds the 
high income threshold at that time if the employee were employed on a full-time basis at the same 
rate of earnings (for an employee who is not employed full-time).  It should be noted that the 
employee does not have a guarantee of annual earnings for the guaranteed period if the employer 
revokes the guarantee of annual earnings with the employee's agreement. The guarantee figure for 
the 2020-2021 financial year is $153,600. 
44 See Patti v Vincent Chrisp & Partners P/L t/a Vincent Chrisp Architects [2012] FWA 8677. 
45 See Purdon v The Ascent Group Australia Ltd t/a The Ascent Group [2012] FWA 2495. 
46 See Lindsay v Department of Finance and Deregulation [2011] FWA 4078. 
47 See Tyszka v Sun Health Foods Pty Ltd [2010] FWA 1781. 
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Consultation obligations have previously been held insufficient in case law by the employer: 

 

 failing to properly consult with the employee regarding termination of employment 
due to the employee being on annual leave, despite having a valid reason for the 
dismissal;48 

 not consulting with the employee regarding redundancy until after the creation of a 
new position and who would fill it, and not giving the employee an opportunity to 
discuss their competency for the new position;49  

 not allowing the employees input into issues such as who was selected, 
redeployment, payments and alternatives to redundancy, despite holding individual 
meetings with the employees to discuss the redundancies;50 

 failing to notify and consult the employee in accordance with the relevant award 
about experiencing financial difficulties and needing to restructure their operations;51 

 issuing a notice advising employees of a considerable reduction in available work 
and therefore a need to reduce staff numbers;52 and 

 despite advising about the closure of the warehouse, not informing the employee 
that the role would no longer exist, not giving the employee the opportunity to 
influence the decision, and not considering the employee for redeployment into 
another role.53 

Dismissing 15 or more employees 

An employer must comply with additional notification and consultation obligations in 
circumstances where it proposes to dismiss 15 or more employees. 

The FW Act requires an employer that proposes to dismiss 15 or more employees for 
reasons of an economic, technological, structural or similar nature, or for reasons including 
such reasons, to give written notice about the proposed dismissals to Centrelink.54  The 
notice must be given as soon as practicable after making the proposed decision but before 
any employees are dismissed.55 

The employer must advise Centrelink of the following information: 

 the reasons for the proposed dismissals; 

 the number and categories of employees likely to be affected; and 

 the time when, or the period over which, the employer intends to carry out the 
dismissals.56 

                                                           
48 See UES (Int’l) Pty Ltd v Harvey [2012] FWAFB 5241. 
49 See Monks v John Holland Group Pty Ltd [2012] FWA 6453. 
50 See Specialty Fashion Group Ltd [2011] FWA 6872, (2011) 213 IR 203. 
51 See Maswan v Escada Textilvertrieb t/a ESCADA [2011] FWA 4239. 
52 See Kaysal v DBM Handrails Pty Ltd [2010] FWA 8426. 
53 See Chamia v Quikfund Australia [2012] FWA 7637. 
54 Fair Work Act 2009 (Cth) s 530(1). 
55 Ibid s 530(3). 
56 Ibid s 530(2). 
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Further, an employer that proposes to dismiss 15 or more employees for the above 
reasons is required to notify each union of which any of its employees are a member of the 
proposed decision, and give them an opportunity to consult about measures to avert or 
minimise the proposed dismissals and measures to mitigate their adverse effects.57 If the 
employer does not genuinely consider that the employees are union members it would not 
need to do so. 

An employer that fails to comply with these additional legislated notification and 
consultation obligations may be liable for sanctions, including civil penalties of up to 
$66,000 per breach and orders requiring the employer not to dismiss the employees until it 
has complied with these obligations.58 

Third criteria: redeployment issues 

Under s 389(2) of the FW Act, to be a genuine redundancy, it must not have been 

reasonable, in all the circumstances, for the employee to be redeployed within the 

employer's enterprise or the enterprise of an associated entity of the employer.  

Employers must genuinely consider whether it is reasonable in the circumstances for the 

employee to be redeployed within their enterprise or the enterprise of an associated entity.  

An employer faces the risk of a successful unfair dismissal claim if it does not offer 

redundant employees an available redeployment opportunity. 

 

The Full Bench in Ulan Coal Mines v Honeysett & Ors [2010] FWAFB 7578 made some 

remarks about the operation of the redeployment requirements under section 389(2) of the 

FW Act. It noted that: 

 

It is an essential part of the concept of redeployment under s.389(2)(a) that a 

redundant employee be placed in another job in the employer’s enterprise as an 

alternative to termination of employment. Of course the job must be suitable, in the 

sense that the employee should have the skills and competence required to perform 

it to the required standard either immediately or with a reasonable period of 

retraining. Other considerations may be relevant such as the location of the job and 

the remuneration attaching to it.59 

 

Where an employer is part of a group of associated entities which are all subject to 

overall managerial control by one member of the group, similar considerations are 

relevant. This seems to us to be a necessary implication arising from the terms of 

s.389(2)(b).60 

 

In determining whether redeployment was reasonable in all the circumstances that existed 

at the time of the dismissal,61 there must be an appropriate evidentiary basis,62 with 

relevant matters including: 

 

                                                           
57 Ibid s 531. 
58 Ibid ss 530(4), 530(5). 
59 Ulan Coal Mines v Honeysett & Ors [2010] FWAFB 7578, 34. 
60 Ibid, 35. 
61 Ulan Coal Mines Limited v Honeysett [2010] FWAFB 7578 [26], (2010) 199 IR 363.   
62 Technical and Further Education Commission T/A TAFE NSW v Pykett [2014] FWCFB 714 [36], 
(2014) 240 IR 130. 
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 whether there are any vacant alternative roles or other work;63 

 the employee's skills, credentials and experience;64 

 the proximity of the job to the employee's home;65 

 the salary and entitlements under the role;66 

 the degree of integration, if any, between associated entities;67 and  

 the employee's willingness to undertake a new role. 

 

In assessing whether there is a job, position or other work available to redeploy the 
employee, the employer's steps to identify other work which could be performed by the 
dismissed employee should be canvassed.68  Consideration of redeployment must include 
lower level positions,69 or positions that are located elsewhere in Australia,70 although there 
is no requirement to also offer to pay for relocation costs unless otherwise required by 
contract or an enterprise agreement.  A failure to offer suitable lower level positions or 
positions located elsewhere could well cause a redundancy not to be genuine, creating 
liability for the employer.  There appears to be no obligation to offer a position overseas 71 
but for an employer with overall managerial control of employment outside Australia it is 
possible that the Fair Work Commission in a particular case may extend this boundary. 

If the employer advertises a vacancy rather than filling it with a redeployed employee, 

requiring the dismissed employee to compete with other employees when the employee 

has the skill and competence to perform it, will lead to the dismissal not being considered a 

case of genuine redundancy.72 

 
Redeployment examples 
 

Redeployment has been considered to be not reasonable, and therefore redeployment 

obligations had been met by the employer, in the following case law examples: 

 

 the employee's job was as a drafter, and the employee did not have the skills to 

work as a contract administrator;73 

 the employee did not have managerial experience, and the only other available 

position had a significant reduction in pay (around $37,000 per annum) and involved 

a vastly different working environment;74 and 

                                                           
63 Ibid. 
64 Ulan Coal Mines Limited v Honeysett [2010] FWAFB 7578 [34], (2010) 199 IR 363.   
65 Ibid.   
66 Ibid.   
67 Ulan Coal Mines Limited v Honeysett [2010] FWAFB 7578 [28], (2010) 199 IR 363 [27].   
68 Technical and Further Education Commission T/A TAFE NSW v Pykett [2014] FWCFB 714 [37], 
(2014) 240 IR 130. 
69 Aldred v J Hutchinson Pty Ltd [2012] FWA 8289, 97; Margolina v Jenny Craig Weight Loss 
Centres Pty Ltd [2011] FWA 5215 [36], [40]; confirmed on appeal in [2011] FWAFB 9137 [29].   
70 Gim Pheng Ho v A P Eaglers Limited [2010] FWA 58. 
71 Roy v SNC – Lavalin Australia Pty Ltd [2013] FWC 7309. 
72 Ulan Coal Mines Limited v Honeysett [2010] FWAFB 7578 [34], (2010) 199 IR 363; Howarth v 
Ulan Coal Mines Limited [2010] FWA 4817 [41] - [47]; affirmed in Ulan Coal Mines Limited v 
Honeysett [2010] FWAFB 7578 [31], (2010) 199 IR 363.     
73 See Patti v Vincent Chrisp & Partners P/L t/a Vincent Chrisp Architects [2012] FWA 8677. 
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 although the employer created and advertised for a new management position, the 

new role was sufficiently different from the old role, and required such different skills 

that the employer was entitled to conduct a new interview process for the position.75 

Redeployment obligations have not been met by the employer in the following cases: 

 the employer limited its redeployment enquiries to the Victorian division of its 
enterprise, when it should not have confined its consideration to a particular 
geographic zone or division of an employer’s enterprise;76 

 the employer outsourced the employee's maintenance functions to a labour hire 
agency, failing to properly explore redeployment options whilst suitable vacancies 
existed at the time of dismissal;77 and 

 the employer had not consulted or discussed with the employee concerned before 
making the decision to terminate the employee’s employment, and therefore there 
was no real consideration of options for redeployment.78 

Redundancy pay 

Drafting contracts 
 
To avoid potential issues with redundancy pay, it is important that employers approach 
drafting employment contracts broadly, ensuring roles are stated in wide enough terms to 
cover changes to the job, duties, location and reporting line. 
 
Furthermore, any clauses in contracts providing for pay in lieu of notice in excess of the 
statutory entitlements to notice should state that the excess pay in lieu seeks to incorporate 
the statutory redundancy pay.  This will enable the employer to minimise, if it wishes, the 
payment of statutory redundancy pay as well as an extensive payment in lieu of notice.  
 

Determining amount payable to the employee 
 

 The amount of redundancy pay payable to an employee under the FW Act is 

dependent on the employee's continuous period of service with their employer, paid at the 

employee’s base pay rate for ordinary hours worked.  These ordinary hours worked do not 

include incentive-based payments and bonuses, loadings, monetary allowances, overtime 

or penalty rates, or any other separately identifiable amounts.   

  

 The redundancy amounts are set out in s 119(2) of the FW Act. 

  

Employees may receive a more generous redundancy payments dependent upon 
applicable industry specific redundancy scheme in an award,79 or a redundancy scheme in 
an enterprise agreement and under policy or contract.80 

 

                                                                                                                                                                                  
74 Steele v Ennesty Energy Pty Ltd t/a Ennesty Energy [2012] FWA 4917. 
75 Wilson v North Rockhampton Bowls Club Inc [2011] FWA 1928. 
76 Aldred v Hutchinson Pty Ltd [2012] FWA 8289. 
77 Suridge v Boral Window Systems Pty Ltd T/A Dowell Windows [2012] FWA 3126. 
78 Harrison v Queensland University of Technology [2010] FWA 8789. 
79 Fair Work Act 2009 (Cth) s 123(4)(b). 
80 Ibid s 123(4)(c). 
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Applying to reduce/extinguish redundancy payments 
 

It is possible for employers to apply to the Fair Work Commission to have the amount of 

statutory redundancy pay for employees reduced if:81 

 

 the employer cannot afford the full redundancy amount; or 

 the employer finds other acceptable employment for the employee. 

Cannot afford full redundancy amount 
 
There are a number of cases that have come before the Fair Work Commission over recent 
months due to employers having COVID-19 related financial issues seeking to reduce or 
extinguish the obligation to make redundancy payments: 
 

JFM Civil Contracting Pty Ltd v Mr Cameron Fraser [2020] FWC 2546 

Outcome  Application to reduce redundancy pay accepted: redundancy payment reduced 

from 8 weeks to 0 weeks. 

The Facts Mr Fraser was employed by JFM Civil Contracting Pty Ltd ('JFM') for over four years 

under the Building and Construction General On-site Award 2010 ('Award').  Although 

JFM is a small business with less than 15 employees, clause 17.1 of the Award 

provides for an industry specific redundancy scheme and therefore the exclusion for 

small business employers is not applicable. 

Mr Fraser would be entitled to 8 weeks' worth of redundancy pay; however as he 

communicated his resignation to take up other work during the notice period, his 

claim was reduced to 7 weeks in accordance with clause 17.6 of the Award. 

The business had been trading under negative profit conditions for over 12 months, 

and even though JFM had no work, it could not afford to put off any employees as it 

could not afford redundancies or payment in lieu of notice. Directors of JFM had 

borrowed from friends and family to pay wages almost every week.  After COVID-19 

hit and conditions were imposed by the government, JFM could not afford to pay Mr 

Fraser's redundancy claim due to the COVID-19 related downturn in business at the 

time he resigned. 

The 

Finding 

The Commission considered the current unprecedented trading circumstances 

related to COVID-19 and that the company had no committed future projects and 

significantly reduced cash reserves to meet payroll, particularly when the Jobkeeper 

wage subsidy period ended. It recognised that there was an amount in accounts 

receivable, but there was uncertainty associated with receipt of trade debtors. 

Furthermore, the Commission recognised that secured projects had since been 

cancelled due to COVID-19.  

In reaching its decision, the Commission noted that Mr Fraser left JFM in 

circumstances where he was offered to return to the employer and would have been 

in receipt of the Jobkeeper payment, whilst being aware of the uncertain trading 

future of the company given the significant decline of projected work.  It also noted 

that under ordinary circumstances, Mr Fraser's departure from JFM would not 

constitute a redundancy or enliven an obligation for the employer to make a 

redundancy payment, taking into consideration that Mr Fraser left the business 

                                                           
81 Ibid s 120. 

https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc2546.pdf
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voluntarily and JFM had made repeated offers for him to return to work. However, the 

Award still entitles Mr Fraser to redundancy pay.  

The Commission concluded that the significant downturn in income and series of 

losses established by the figures provided in evidence demonstrated an incapacity to 

pay the owing redundancy amount, whilst the lack of committed project work 

exacerbated JFM's stark incapacity to pay and to remain operational. 

HyperLife Pty Ltd T/A Acme Preston v Andrew Davis [2020] FWC 3082 

Outcome  Application to reduce redundancy pay accepted: redundancy payment reduced 

from 12 weeks to 4 weeks. 

The Facts Mr Davis was employed by Acme Preston as a site manager, and had been 

employed by Cumberland Manufacturing at the same site until its business was sold 

to Acme Preston in March 2019, with his prior service being recognised.   

Acme Preston closed its site in Ingleburn, and as a consequence Mr Davis was made 

redundant on 19 April 2020.  Mr Davis was employed for over 10 years and was 

therefore entitled to 12 weeks' redundancy pay. 

Acme Preston’s application sought to reduce the redundancy pay to 2 weeks due to 

COVID-19 related financial issues. 

See also: HyperLife Pty Ltd T/A Acme Preston v Julie Hamshere [2020] FWC 3083; 

HyperLife Pty Ltd T/A Acme Preston v Julie Hamshere [2020] FWC 3083; HyperLife 

Pty Ltd T/A Acme Preston v Kelly Brennan [2020] FWC 3080.  

The 

Finding 

The Commission considered that the Ingleburn site had continued to operate at a loss 

and a considerable amount of funds had been injected before it was closed, and that 

Acme Preston held only $38,000 cash in the bank, with wages for its remaining staff 

due the following week. It also considered that Acme Preston did not have a 

reasonable source of other funds, having already borrowed from a director's family 

business to the amount of $200,000. 

Therefore, the Commission concluded that Acme Preston was under significant 

financial strain and could not afford to pay Mr Davis’s full entitlement to redundancy 

pay.  

Worthington Industries Pty Ltd v Nael Ablahad [2020] FWC 1912 

Outcome 
 Application to reduce redundancy pay dismissed: employees remained entitled to 

4 weeks' redundancy payment. 

The Facts This case involved Mr Nael Ablahad, Mr Paul Treloar and Mr Rivas Subair, each 

employed as full-time employees at Worthington Industries Pty Ltd for approximately 

2 years.  

The 3 employees were dismissed as of 3 April 2020 due to COVID-19 related 

financial issues, with the employer promising to offer each employee as much casual 

employment as was available, even if minimum hours of work were not guarantee, 

and to offer full-time positions again as soon as possible. 

The employees were each entitled to 4 weeks' redundancy pay following their 

dismissals; however the employer applied to reduce the entitlement to 1 week of 

redundancy pay. 

The The Commission considered the challenges and difficult decisions faced by 

https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3082.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3083.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3083.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3080.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3080.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc1912.pdf
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Findings Worthington Industries, who was subject to a changed and changing operating 

environment, declining sales and uncertain prospects in the near term.  It also noted 

Worthington Industries' aspiration to offer the employees as much casual employment 

as it could in the short term, ahead of returning them to full-time employment when 

possible.  It further noted that Worthington Industries' had offered to reinstate any 

personal/carer’s leave entitlements to the employees once they were able to resume 

full-time employment. 

Nevertheless, the Commission considered that although Worthington Industries' had 

a projected decline in sales and foreshadowed cash flow issues, its representative's 

statement proved they had both the means to pay the full amount of the redundancy 

entitlement of each of the employees and the money in the bank to do so.  Therefore, 
Worthington Industries did not come within the circumstances of s120(1)(b)(ii) of the 

Act and the Commission declined to exercise its discretion to reduce the amount of 

redundancy pay.  

Print Logistics Unit Trust [2020] FWC 3128 

Outcome 
 Application to reduce redundancy pay dismissed: employee remained entitled to 

8 weeks' redundancy payment. 

The Facts Ms Karwa was employed by Print Logistics (Aust) Pty Ltd and when made redundant 

was entitled to 8 weeks' redundancy pay. 

Print Logistics (Aust) Pty Ltd applied to reduce the entitlement of redundancy pay due 

to COVID-19 related financial issues. 

The 

Findings 

The Commission considered that Print Logistics (Aust) Pty Ltd was in a poor financial 

position, with its accounts payable being approximately double that of accounts 

receivable and having to renegotiating payments to suppliers in order to account for 

their financial difficulties.  Therefore, its financial position declined rapidly in recent 

months as a result of the significant impact of COVID-19 and the associated 

lockdown and deterioration in economic activity. 

Nevertheless, the Commission considered that Print Logistics (Aust) Pty Ltd had at 

the time approximately $120,000 cash in the bank, and that although it would be 

beneficial to Print Logistics (Aust) Pty Ltd to reduce the amount, that Print Logistics 

(Aust) Pty Ltd had sufficient cash to pay the full amount of the redundancy.  It also 

considered the fact that Ms Karwa was not a highly paid worker.  Therefore, the 

Commission concluded that there was no basis for the exercise of its discretion to 

reduce the redundancy entitlement.  

 
Finding acceptable alternative employment 
 
While the FW Act is silent as to what is meant by both "obtains" and by "acceptable 
alternative employment" in the context of a section 120 application, case law can aid in 
their interpretation. 
 

https://www.fwc.gov.au/documents/decisionssigned/html/pdf/2020fwc3128.pdf
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The case Spotless Services Australia Limited t/as Alliance Catering82 outlines common 
case law statements regarding "acceptable employment", including: [65] The above 
decisions have some common features, including: 

 "The test of what constitutes ‘acceptable employment’ is an objective one. It does 
not mean it must be acceptable to the employee. 

  ‘Acceptable employment’ is not identical employment, as no two jobs could be 
exactly the same.  

 An employee must meaningfully cooperate with the employer in exploring or 
considering options for alternative positions.  

 An employee’s prima facie entitlement to redundancy pay may be at risk if the 
employee refuses a role or position, which is found to be objectively ‘acceptable’. 

 The acceptance of alternative employment by one or more persons in a group of 
redundant employees, does not necessarily make the alternative employment 
‘acceptable’ for all of them. Each employee’s individual circumstances must be 
taken into account. 

 There are a range of factors of varying weight, according to an employee’s particular 
circumstances, which may be taken into account to assess the acceptability of 
alternative employment. …" 

The Commission's power to vary redundancy pay is an age-old character of the 
redundancy landscape and earlier case law has established that the acceptability of 
alternative employment.83  The onus to prove the acceptability of the alternative position 
lies with the employer.84 

The Commission held in Datamars (Australia) Pty Ltd T/A Datamars85 that what is meant by 
"acceptable alternative employment" in a section 120 application to vary redundancy pay 
does not require that the alternative position "slavishly replicates every term and condition 
of the prior position".  However, the circumstances of each case must be carefully 
considered; for example, deficiency in seniority exacerbated by the incongruence of the 
alternative role within the organisational structure of the new company and a relatively 
undefined position description.86  In the event that the redundant position has some 
features that are superior to the alternative offered, the alternative position must offer the 
employee suitable compensatory benefits in return.87  Furthermore, the alternative position 
must manifest "the same degree of seniority and executive status within the employer’s 
business".88   

The Commission further found in Australian Footwear T/A Diana Ferrari89 that an 
alternative position for a retail sales assistant in a different shopping centre was not "other 
acceptable employment".  This was because the extra $50 per week that the employee had 
to pay for parking at the new location was a significant proportion of her usual $615 weekly 
wage, constituting 8% of her weekly income.  This would leave the employee “not 
insignificantly” disadvantaged.  A similar decision was made in the earlier case of White 

                                                           
82 [2016] FWC 4505 
83 Clothing and Allied Trades Union of Australia v Hot Tuna Pty Ltd (1988) 27 IR 226. 
84 Datamars (Australia) Pty Ltd T/A Datamars [2015] FWC 1269, 33. 
85 [2015] FWC 1269. 
86 Ibid 48. 
87 Ibid 52. 
88 Ibid 39. 
89 [2018] FWC 7864. 
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Cloud Trading Pty Ltd T/A Tree of Life v Monique Mihaljevich,90 where a 16% reduction in 
take home pay was held to not constitute an offer of other acceptable employment. 

Transfers within a business  

In circumstances where an employee is offered "acceptable alternative employment" 
within the same company and refuses to accept it, it appears the employee will be still be 
entitled to redundancy pay.   This is because the reference to "acceptable employment" 
under the FW Act has been held to not include alternative employment with the same 
employer.91 

In High Class Composites Pty Ltd,92 the employee was offered 2 alternative positions, one 
within the company and the other in another manufacturing company.  However, the 
position offered at the manufacturing company was not considered acceptable employment 
as the work did not utilise the employee's skills and experience, was of a different character 
to the work performed under his redundant role and was paid at a lower rate.93  
Furthermore, the alternative role within the company was not considered "acceptable 
employment" under the FW Act. 94  The case confirms that where an employee is offered 
alternative employment within the same organisation and rejects the alternative position, an 
employer will not be able to avoid or reduce the obligation to pay redundancy under s 119 
of the FW Act. 

The case of Szanto v ISS Facility Services Pty Ltd (Szanto)95 differs with Hi-Class 
Composites regarding other acceptable employment within the same organisation.  In this 
case, the employee was working in a reception/concierge role, and then offered alternative 
employment with the same employer (at a different site) in a role involving a mix of security 
guard duties and shift work.  It was held that: 
 

…if the comparison between the redundant job and the alternative employment 
identified terms and conditions which were not comprehended by the employment 
and represented changes that had some significant impact on the employee, the 
alternative employment would be unacceptable. Conversely, if the terms and 
conditions of the alternative employment were comprehended by the employment 
which governed the redundant job or if the changed terms and conditions had little 
detrimental impact on the employee, then the alternative employment would be 
acceptable. 

 
The Commissioner in Szanto found that the new and different terms and conditions of the 
new job were comprehended by the particular employment circumstances; accordingly, the 
employer had obtained other acceptable employment for the employee and there was no 
obligation to make a redundancy payment.  
 
Szanto was reaffirmed in DRW Investments Pty Ltd t/as Wettenhalls v Timothy Richards & 
Others.96  Here, the underlying principle as to what is 'other acceptable employment' is 
stated to be an objective test, rather than viewed through the prism of what an employee 
subjectively believes is acceptable to them.  However, an employee's individual 
circumstances will be taken into account.  Whether the alternative employment is 
acceptable will depend on factors such as rate of pay, hours of pay, work location, 
seniority, fringe benefits, workload, job security, continuity of service, accrual of benefits, 
probationary periods, carer's responsibilities and family circumstances.  

                                                           
90 [2015] FWC 4798. 
91 Hi-Class Composites Pty Ltd [2012] FWA 7814, 23. 
92 Hi-Class Composites Pty Ltd [2012] FWA 7814. 
93 Ibid 24. 
94 Ibid 23. 
95 [2013] FWC 3270. 
96 [2016] FWC 461. 
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"Obtained" 

A Full Court of the Federal Court considered the conduct required on the part of the 
employer to establish that it "obtained" the alternative employment in FBIS International 
Protective Services (Aust) Pty Ltd v Maritime Union of Australia (FBIS).97  The Court 
considered a long line of existing case law and respectfully rejected the proposition that an 
employer is considered to have "obtained the alternative employment" where it has a 
"strong moving force" in the events that led to the new position.98  Instead, the Court said 
that the alternative employment must be "the result of the conscious intended acts" of the 
employer.99  

On the facts of the case, the Court held that after losing a contract to provide security 
services for Asciano to ACG, FBIS merely provided the contact details of its outgoing 
employees to ACG,.  This only provided an opportunity for the employees to apply for a role 
with ACG.  As such, the Court said that the limited nature of FBIS' involvement in assisting 
the outgoing employees to attain alternative employment was not sufficient to meet the 
requirements under s 120 of the FW Act.100  It could not be said that FBIS "obtained" the 
acceptable alternative employment.  

As a result of the FBIS decision, in change of contractor situations, employers should 
ensure they undertake conscious intended acts to assist employees to "obtain" guaranteed 
offers of employment with the incoming contracting company or elsewhere.  

 

Transfer of Business situations 

Section 122 of the FW Act provides that an employee is not entitled to redundancy pay in 
transfer of employment situation or where an employee refuses to accept an offer on terms 
and conditions substantially similar employment and overall no less favourable than their 
current terms, where the new employer would recognise the employee’s service with the 
first employer and acceptance would have resulted in a transfer of employment.101 However 
it is still open to the Fair Work Commission to order redundancy pay in these circumstances 
when 'appropriate' to do so (s122(4)). 

No redundancy pay? 
 
The following employees do not receive redundancy pay: 

 employees who have less than a 12 month period of continuous service with the 
employer;102 

 employees employed for either a stated period of time, an identified task or project, 
or a particular season;103 

 employees terminated because of serious misconduct;104 

                                                           
97 [2015] FCAFC 90. 
98 FBIS International Protective Services (Aust) Pty Ltd v Maritime Union of Australia [2015] FCAFC 
90, 19.  
99 Ibid 20. 
100 Ibid 23. 
101 Fair Work Act 2009 (Cth) s 122(3).  
102 Fair Work Act 2009 (Cth) s 121(1)(a). 
103 Ibid s 123(1)(a). 
104 Ibid s 123(1)(b). 
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 casual employees;105 

 trainees engaged only for the length of the training agreement;106 and 

 apprentices.107 

Small business employer 
 
Under s 121(1)(b) of the FW Act, employees of a small business employer are not entitled 

to redundancy payments, unless they are subject to a modern award which gives them that 

right.  An employer is defined as a "small business employer" at a particular time if they 

employ fewer than 15 employees at that time.108  All staff employed by the employer at the 

time are counted,109 including: 

 

 the dismissed employee;110  

 any other employees dismissed at the same time;111 

 casual employees who are employed on a regular and systematic basis;112 and 

 employees employed by associated entities,113  

but not including  

 employees dismissed before the date in question;114 and   

 casual employees who are not employed on a regular and systematic basis.115 

What are the consequences of failing to comply? 

A redundancy will not be considered genuine if an employer does not meet all these 

requirements: 

 

(i) the employee's job is no longer being required due to changes in operational 

requirements;116  

(ii) the employer must consult the employee if necessary under a modern award or 

enterprise agreement;117 and  

                                                           
105 Ibid s 123(1)(c). 
106 Ibid s 123(1)(d). 
107 Ibid s 123(4)(a). 
108 Ibid s 23(1). 
109 Ibid s 23(2)(a).  Note that this date is considered to be the date the applicant was dismissed or 
given notice of termination, even if the employee works through a notice period - see Miguel Ripoll v 
Fabaxa Pty Ltd t/a Onshoring [2019] FWC 8170 [5]. 
110 Ibid s 23(4). 
111 Ibid s 23(4). 
112 Ibid s 23(2)(b). Note that there is no requirement for employees to be long term casuals - see 
Fielding v Stride with Confidence Pty Ltd [2019] FWC 6982 [20]. 
113 Ibid s 23(2)(3). However, the mere facts of family connections and familial ownership, business or 
contractual relationships are not sufficient to establish associated entities under s 50AAA - see Field 
v Viva! Life Photography [2019] FWC 7732 [18]. 
114 See Scaturro and Secretary, Attorney General's Department [2020] AATA 653 [129]. 
115 Fair Work Act 2009 (Cth) s 23(2)(b). 
116 Ibid s 389(1)(a). 
117 Ibid s 389(1)(b). 
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(iii) it must not be reasonable for the employee to be redeployed, in all the 

circumstances.118   

 

If a dismissal is not a case of genuine redundancy and was harsh, unjust or unreasonable, 

the dismissed employee is entitled to make an unfair dismissal application to the Fair Work 

Commission,119 within 21 days after the dismissal takes effect.120 

 

It should be noted, however, that making a jurisdictional objection will not stop an unfair 

dismissal application.  A jurisdictional objection and the merits of an unfair dismissal 

application may be heard together where the nature of the evidence that would be 

considered by a Commission with regard to both is likely to be the same.  

 

Reputational risk management – Stabilisation and evaluation of the redundancy process 
 

Lawyers and employers alike must be mindful of the significant impact redundancies and 
structural change can have on the workforce. Efforts should be made to implement 
measures that reduce the potential negative effect on staff morale and workplace 
productivity. Working to foster a culture of open and honest communication between 
management and employees will assist with maintaining a positive working environment.  

A redundancy program may result in changes to the number of employee absences or the 
degree of employee engagement within the workplace. Keeping employees regularly 
informed during and after the redundancy process will reduce the potential panic that may 
cultivate around reduced job security and is likely to enhance the post-redundancy culture 
within a workplace.  

The way a business handles changing operational requirements and essential workforce 
reduction can have a significant impact on the reputation and brand of the employer. 
Instead of being a damaging operation, a well-managed redundancy program can actually 
be used as a positive device for affirming how valuable employees are to a business 
especially with the devastating consequences and uncertainty of the coronavirus.    

Potential orders 
 

If the employee is successful in an unfair dismissal application, the Fair Work Commission 

may order the employer to:121    

 

 reinstate the employee; or  

 pay compensation, if the Commission is satisfied that the employee was protected 
from unfair dismissal at the time of being dismissed, and found that the employee 
had been unfairly dismissed.  

Alternatively a claim of discrimination or a general protection claim alleging that 
discrimination or a workplace right played a role in the decision to retrench an employee 
can led to unlimited compensation, a civil penalty and damages for pain and suffering. 

                                                           
118 Ibid s 389(2). 
119 Ibid s 385.  Note that the dismissal must also not be consistent with the Small Business Fair 
Dismissal Code. 
120 Ibid s 394(2); Acts Interpretation Act 1901 (Cth) s 36(1). 
121 Fair Work Act 2009 (Cth) s 390. 
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Consider executing a release agreement 

It is often worthwhile encouraging employers to make an ex gratia payment to employees in 
addition to their statutory or contractual entitlements and request that the employee signs a 
release agreement in return. 

An appropriately drafted release agreement can be executed in an effort to protect the 
business from potential claims by an employee relating to the termination or their 
employment.  

Stand down versus redundancy - how do they differ? 

Redundancy Stand Down 

 Permanent (employment termination)  Temporary 

 Employee's position no longer 
required 

 Employee remains employed 

 Example: permanently shutting down 
retail operations and opening an 
online business 

 Example: shutting retail operations 
temporarily and hoping to be back in 
operation in a few months 

  
What is stand down? 

 

Statutory stand down provisions 
 

Under s 524 of the FW Act, an employer may stand down an employee during a period in 

which the employee cannot usefully be employed because of a number of circumstances, 

including: 

 

 industrial action (other than industrial action organised or engaged in by the 
employer); 

 a breakdown of machinery or equipment, if the employer cannot reasonably be held 
responsible for the breakdown; or 

 a stoppage of work for any cause for which the employer cannot reasonably be held 
responsible. 

Under s 525 of the FW Act, an employee is taken not to be stood down during a period of  
paid or unpaid leave that is authorised by the employer. However a Full Court of the 
Federal Court has recently held that this did not require an employer to pay or continue to 
pay personal or compassionate leave during a stand down.122 

The option for employers to stand down their employees is designed to relieve an employer 
from the obligation to pay wages to employees unable to be usefully employed in the 
aforementioned limited circumstances, whilst avoiding the need to make employees 
redundant.  Whether a particular employee can be usefully employed is a question of fact, 
dependent on the specific circumstances of the employer.123  The concept of "usefully be 

                                                           
122 CEPU v Qantas [2020] FCAFC (27 November 2020). 
123 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services 
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employed" includes the potential of employing the employee elsewhere in the business,124 
but does not require the employer to redeploy employees if there would be a net cost to the 
employer.125 

It should be noted that stand down rules differ depending on the terms of a relevant 

enterprise agreement or contract of employment.  An employer may not stand down an 

employee under s 524 of the FW Act if: 

 

 an enterprise agreement, or a contract of employment, applies to the employer and 
the employee; and 

 the agreement or contract provides for the employer to stand down the employee 
during the relevant period if the employee cannot usefully be employed during that 
period because of industrial action (other than industrial action organised by the 
employer), or a breakdown of machinery or stoppage of work for which the employer 
cannot reasonably be held responsible . 

An enterprise agreement or contract of employment may also include terms imposing 

additional requirements employers must meet before standing down employees. 

 

Stand downs are temporary measures, and a 2011 Fair Work Commission decision held 

that a stand down cannot last indefinitely.126 However the current coronavirus may yet test 

the outward boundaries of the meaning of 'indefinitely'. 

 

 Jobkeeper enabling stand down directions  
 

To give a JobKeeper enabling stand down direction under the JobKeeper provisions, an 
employer must: 
 

 qualify for and enrol in the JobKeeper scheme;127 

 be entitled to JobKeeper payments for the employee to whom the direction or 
agreement applies;128 and 

 be a national system employer in the Fair Work system.129  

The employer can give an eligible employee a JobKeeper enabling stand down direction if 
the employee cannot be usefully employed for the employee's normal days or hours due to 
business changes caused by:130 
 

 the coronavirus pandemic; or 

 government initiatives to slow coronavirus transmission (such as enforceable 
government directions). 

JobKeeper enabling stand down directions include instructing an employee to 

                                                                                                                                                                                  
Union of Australia & Anor v FMP Group (Australia) Pty Ltd [2013] FWC 2554 [31]. 
124 AWU v Brockman Engineering [2015] FWC 2077. 
125 CFMEU v Exard Distributors Pty Ltd [PR3029]. 
126 See, ie, TCFUA v Tuftmaster Carpets [2011] FWA 1891. 
127 Coronavirus Economic Response Package Omnibus (Measures No. 2) Act 2020 (Cth) s 
789GDC(1)(b). 
128 Ibid s 789GDC(1)(e). 
129 Ibid s 789GC. 
130 Ibid s 789GDC(1)(c). 
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temporarily:131 
 

 not work on 1 or more days that the employee usually works; 

 work for a shorter period than the employee usually works on a particular day or 
days; and/or 

 work less hours overall than the employee usually works. 

An employee must comply with a JobKeeper enabling stand down direction;132 however 
currently JobKeeper enabling stand down directions will only remain in effect until revoked 
or replaced by the employer,133 or until the FW Act JobKeeper provisions cease completely 
on 28 September 2020134 (as at time of writing).  Upon these provisions ceasing, the 
employee’s terms and conditions will revert back to what they were before the direction was 
given. 
 
There are a number of requirements on the employer:  
 

 the employer must notify the employee in writing at least 3 days before giving the 
JobKeeper enabling stand down direction (unless the employee genuinely agrees to 
a shorter period);135 

 the employer must consult with the employee about the direction and keep a written 
record of any consultation;136 

 the direction must be in writing;137 

 the employer cannot unreasonably refuse requests to take on secondary 
employment, training, professional development;138  

 the employer must pay the employee either $1500 (before tax) per fortnight, or their 
usual pay for work performed (including payments for any leave, public holiday pay 
and penalty rates):139 they cannot reduce the employee’s hourly base pay rate;140  

 the employer must implement the direction safely, including considering the nature 
and spread of coronavirus;141 and 

 the employer must ensure the direction is reasonable, taking into account all of the 
circumstances, including any caring responsibilities that the employee has.142 

It should be noted that although employees are stood down, they still accrue their usual 
leave entitlements and are considered to have continuous service for the purpose of 

                                                           
131 Ibid s 789GDC(1)(a). 
132 Ibid s 789GR. 
133 Ibid s 789GP(1). 
134 Ibid s 789GP(3). 
135 Ibid s 789GM(1). 
136 Ibid s 789GM(4). 
137 Ibid s 789GM(1). 
138 Ibid s 789GU. 
139 Ibid s 789GDA(2). 
140 Ibid s 789GDB(2). 
141 Ibid s 789GDC(1)(d). 
142 Ibid s 789GK. 
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redundancy.143  However, they cannot use paid sick and carer's leave or compassionate 
leave for the days or hours they have been directed not to work. 

As with statutory stand down, the direction does not apply to employees taking paid/unpaid 
leave or entitled to be absent from work.144 

Is a downturn enough to justify standing down employees? 

A mere downturn in work, drop in demand or inability to make employees redundant will not 
constitute a stoppage of work under statutory stand down provisions.145   
 
However, an employer who suffers a downturn and consequently qualifies for the 
JobKeeper scheme is eligible to direct its employees to reduce their hours or days 
(including to nil)146 under the JobKeeper enabling stand down directions.147 

 
The coronavirus is setting new challenges as to the justification for stand down under s524 
of the FW Act. How far will employees be able to argue that a downturn in business caused 
by the coronavirus and the consequential government restrictions warrant a stand down 
continuing when government restrictions have or are lifted? And to what extent can health 
and safety measures to prevent the spread of the virus justify the continuation of a stand 
down-how safe does a workplace need to be before an employer's maintenance of stand 
down on safety grounds wear thin? 
 

Final Comments 
 
Australia and the world face a grim reaper in 2021 and beyond - redundancy and the loss 
of employment.  Employers should and will do all that they can to avoid retrenchments. 
When the time comes, the process of redundancy and retrenchment are not always straight 
forward and employers need to ensure that their justifications, processes, communications  
and documentation are defensive, reasonable and consistent to meet legal, industrial and 
reputational tests.  

                                                           
143 Ibid ss 789GS(1), 789GR. 
144 Ibid s 789GDC(3). 
145 Bristow Helicopters v AFAP [2017] FWCFB 487; TCFUA v Bruck Textiles [2007] AIRC 921. 
146 Coronavirus Economic Response Package Omnibus (Measures No. 2) Act 2020 (Cth) s 
789GDC(4). 
147 Ibid s 789GDC(1)(e). 
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Appendix 


